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Opi nion by Sims, Admnistrative Trademark Judge:
Bristol Hospital (applicant), a Connecti cut

corporation, has appealed fromthe final refusal of the

Trademar k Exam ning Attorney to register the mark shown

bel ow
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for occupational health services.! The Exanining Attorney
has refused registration under Section 2(d) of the Act, 15
USC 8§ 1052(d), on the basis of Registration No. 2,032, 006,

i ssued January 21, 1997, covering the mark shown bel ow

for nedical services for an insured enpl oyee of a conpany.
Applicant and the Exam ning Attorney have submtted briefs
but no oral hearing was request ed.

We affirm

The Exami ning Attorney argues that applicant’s nark
MEDWORKS (and design) and registrant’s mark MedWor ks
(stylized) are nearly identical in sound, appearance and
meaning. It is the Examning Attorney’ s position that the
word portion of applicant’s mark is nore likely to be
i npressed on a purchaser’s nenory, and that the design in
applicant’s mark is not sufficient to avoid a |likelihood of
confusion. Wth respect to the services, the Exam ning
Attorney contends that applicant’s occupational health
services and registrant’s nedical services are very simlar

medi cal services. In this regard, the Exam ning Attorney

! Application Serial No. 75/686,460, filed April 19, 1999, based
upon al |l egations of use since Decenber 31, 1988.
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has made of record a definition of the words “occupationa
heal t h” nmeani ng “The pronotion and mai ntenance of physi cal
and nental health in the work environnent.” The Exam ni ng
Attorney argues that both registrant and applicant describe
their services broadly and without limtation as to the

cl ass of potential purchasers. The Exam ning Attorney
contends that registrant’s nedical services for enployees
enconpass applicant’s occupational health services. |In any
event, the Exam ning Attorney argues that the services are
closely related. The Exami ning Attorney also points to
speci mens of record in support of her argunment that

enpl oyees are al so exposed to applicant’s mark (on nedi cal
records, for exanple).

Applicant, on the other hand, argues that confusion is
not “probable.” In this regard, applicant argues that the
respective marks are substantially different in appearance
and neani ng, and that applicant’s mark has a hand and
hamer design as well. Wth respect to the services,
applicant maintains that its services are offered to
enpl oyers and not directly to enpl oyees.? Enpl oyees woul d

not have an opportunity to confuse the marks or the

2 Earlier in the prosecution of this case, applicant had argued
that its mark is used in connection with occupational health
services rendered to hospital patients.
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services, according to applicant, because of the different
channel s of trade in which the services travel. It is
applicant’s contention that the only common purchaser would
be a human resources procurenent agent whose job invol ves
the procuring of health care for his or her enployer.
However, that person would be relatively sophisticated,
according to applicant. Applicant also points to the fact
that its mark has been in use for twelve years, the | ast
seven of which have been concurrently with registrant’s
mark. During this period of tine, applicant’s counsel
states that there have not been any instances of actual
conf usi on.

Concerning the lack of common purchasers, the
Exam ning Attorney contends that applicant has submtted no
evi dence to show that enpl oyers woul d not purchase
registrant’s nedi cal services offered to their enpl oyees.
Further, the Exam ning Attorney contends that, even if
applicant’s argunment in this regard is true, enployees are
the users and the beneficiaries of both applicant’s and
regi strant’s services.

Upon careful consideration of this record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that the respective nmarks and services are so

simlar that confusion is likely. The respective marks
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woul d be pronounced identically and have simlar comrercia
i npressions. Al though applicant’s mark has a design

el emrent, we do not believe that that design elenent wll
avoid |ikelihood of confusion. Both marks are clearly

dom nated by the identical term “MdWrks” or “Medworks.”

| f these marks were used in connection with closely rel ated
goods or services, confusion would be |ikely.

Turning to the respective services, we begin our
analysis by noting that the issue of |ikelihood of
confusion nust be determ ned on the basis of the
descriptions of goods or services in the application and
the cited registration. Wile applicant in its argunent
has attenpted to limt its services to occupational health
services directed solely to enployers, the description set
forth in its application is not so restricted. As
descri bed, we believe that registrant’s nedical services
for enployees as well as applicant’s occupational health
services may be offered and sold to the sane cl ass of
pur chaser s—enpl oyees (or perhaps enpl oyers for the benefit
of their enployees). Users or beneficiaries of
regi strant’s medi cal services offered under the mark
MedWor ks (stylized) who then encounter applicant’s MEDWORKS
(and design) occupational health services are likely to

believe that both registrant’s nedical services and
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applicant’s closely related occupational health services
cone fromor are sponsored or endorsed by the sanme source.
Wth respect to applicant’s attorney’ s contention that
there has been a period of concurrent use w thout any
i nstances of confusion, suffice it to say that this record
does not contain any information concerning the |evel of
sal es and advertising of the respective services, or other
i nformati on showi ng that the same narks have in fact been
used in the sane geographic areas such that there has been
an adequate opportunity for confusion to have arisen.

Decision: The refusal of registration is affirmed.



